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Dear Ms. Dortch: 
 

In previous filings, Qwest has emphasized the need for the Commission to clarify in the 
upcoming Remand Order that states have no authority over commercial agreements, such as the 
Qwest Platform Plus (“QPP”) agreement that address network elements that do not meet the 
impairment test in the Act (i.e. are not offered to Sections 251(b) or (c) of the Act).  A recent 
decision by the Minnesota PUC provides a vivid illustration of the need for the Commission to 
take action in this area now.  On December 3, 2004, the Minnesota PUC rejected Qwest’s 
commercial agreement with MCI for Qwest Platform Plus (“QPP”), which is a commercial 
substitute for the unbundled network platform (“UNE-P”).  The QPP agreement resulted from a 
series of mediation sessions between Qwest and the CLEC industry and months of intense 
negotiations between Qwest and MCI.  The agreement reflects numerous tradeoffs between 
Qwest and MCI.  It provides MCI certainty that a platform product will continue to be available 
in Qwest’s territory at a rate that is only slightly higher on average than UNE-P.  The agreement 
also provides MCI with other benefits that were not available under its interconnection 
agreement, such as reductions in batch hot cut rates and new functionalities in the batch hot cut 
process.  After the agreement was consummated with MCI, 14 other CLECs signed the QPP 
agreement. 

 
In the attached decision, the Minnesota PUC rejects the QPP agreement, based on its 

finding that the agreement violates that commission’s view of the public interest, convenience, 
and necessity with respect to six issues.  Among other things, the Minnesota PUC rejects the 
parties’ decision to address disputes arising under the agreement through alternative dispute 
resolution mechanisms and other venues other than the Minnesota PUC.  The Minnesota PUC 
concludes that it must retain the ability to “set aside any arbitration or other ADR decision 
interpreting, construing, applying or amending the interconnection agreement in a manner 
contrary to the public interest.”  Decision at 13.  Similarly, the Commission rejected third-party 
beneficiary language in the QPP agreement because it “does not explicitly acknowledge the 
Commission’s continuing oversight of, and interest in, the parties’ dealings under the 
interconnection agreement.  Decision at 14.  Thus, the Minnesota PUC has expressed its intent to 



assert continuing authority over the QPP agreement, and to override terms in the commercially-
negotiated agreement that it deems are not consistent with its open-ended view of the public 
interest, convenience, and necessity. 

 
The Minnesota PUC’s decision demonstrates that state commission oversight over 

commercial agreements is not merely ministerial.  In this case, the state commission intends to 
nullify the good-faith understandings that were reached as part of the give-and-take of 
commercial negotiation.  As such, these assertions of state authority over commercial agreements 
conflict with the Commission’s stated intent of encouraging such agreements. 

 
As a result, the Commission, at a minimum, should clarify in the upcoming order that 

states have no authority over commercial agreements,1 such as the QPP agreement, that address 
network elements that are not offered under Sections 251(b) or (c) of the Act.  In order to reduce 
any uncertainty about the impact of the Commission’s clarification, it should specify that state 
commissions have no authority over agreements that provide a commercial substitute for 
network elements that the Commission has found a lack of impairment, such as the QPP 
agreement or Qwest’s agreement on a commercial line sharing product.  Without such a ruling, it 
is likely that state regulators will continue to assert authority over these agreements, and that 
some states will even attempt to modify or invalidate agreements or portions of agreements, as 
the Minnesota Commission has done.  Such actions greatly reduce the incentive and ability of 
ILECs and CLECs to negotiate such agreements in the future. 

                                                 
1 Qwest continues to believe that the Commission should also explicitly preempt all state regulatory jurisdiction over 
such agreements. 
































